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DETAILED ACTION 

Applicant's preliminary amendment filed on June 28, 2005 is acknowledged. Claims 1-7 
are canceled and claims 8-13 are pending in this application. The amendment to the specification 
is also acknowledged. 

Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

2. Claims 9 and 12 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Regarding Claim 9, the limitation of "the cylinder wall" is indefinite because claim 8 
recites a cylinder body and a unitary cylinder wall, both of which have cylinder walls. 
For the purpose of examination, this limitation will be interpreted as relating to the 
unitary cylinder wall. 

Regarding Claim 12, the limitation of "continuous relative to earth's horizontal" is 
unclear because the earth has no inherent horizontal plane that can be used for reference. 
Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 

basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 
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2. Claims 8 and 13 are rejected under 35 U.S.C. 102(b) as being anticipated by Whaley et 
al. (US Patent 6,1 19,688). 

Regarding Claim 8, Whaley et al. discloses: a device for taking powdered, grainy, or 
granular substances (abstract). This device comprises a storage receptacle (1 1) for a substance 
(col. 6 line 37). Whaley also discloses a supply tube (16, Fig. 3) with a first end (18) for 
dispensing a substance. 

Whaley also discloses that the supply tube (16) can be mounted for movement (col. 13, 
lines 27-35), in which case the second end of the tube would be pivotably supported. 

Whaley also discloses a stationary cylinder body (22) (col. 13, lines 27-35). 

Whaley also discloses that the second end of the supply tube comprises a unitary cylinder 
wall (30) pivotably mounted on the stationary cylinder body. Given that the supply tube can be 
made pivotable, the supply tube can be pivotable both when the device is in a position of non-use 
(Fig. 3) and a second position of use (Fig. 5). Whaley also discloses that the device can be used 
in two positions, a loading or non-use position and a delivery or use position (col. 13 lines 32- 
35). 

In the first position of non-use (fig. 3) the substance is air-tightly closed off in the storage 
receptacle, and in the second position, the substance enters the supply tube (Fig. 5). 
The cylinder body has a through bore (23). 
The unitary cylinder wall has a through opening (32). 
The supply tube has an inner opening as shown in Figure 3. 

In the first position the inner opening of the supply tube (16) and the through opening 
(32) do not communicate with the through bore (23) of the cylinder body (Fig. 3). 
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In the second position the inner opening of the supply tube (16) and the through opening 
(32) do communicate with the through bore (23) of the cylinder body (Fig. 5). 

Regarding Claim 13, the device of Whaley is capable of the function recited in the claim. 
The Examiner notes that capsule could be inserted into through bore (23) through inlet end (18) 
(because the direction of insertion is not claimed) so that it extends past cylinder body (30). A 
force that then rotates cylinder (30) from the first position to the second position, as well as the 
pivotable supply tube, would be capable of shearing the opposed ends of the capsule off. 

Claim Rejections - 35 USC §103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

4. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

5. Claims 9, 10, 12, are rejected under 35 U.S.C. 103(a) as being unpatentable over Whaley 
et al. (US Patent 6,1 19,688) in view of Goldemann et al. (US Patent 6,752,147). 
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Regarding Claim 9, Whaley teaches that a predetermined dose of powder medicament 
(12) is transferred from the storage receptacle (1 1) into opening (32) (col. 8 lines 35-40). This 
shows that several dosage units of the medicament are contained in the storage receptacle (1 1). 

Whaley does not disclose that the storage receptacle has a bottom side with an outlet 
opening. However, Goldemann et al. (US Patent 6,752,147) teaches a powder inhaler with a 
powder reservoir (12) and a powder discharge hole (12a). Therefore, it would have been obvious 
to one of ordinary skill in the art at the time the invention was made to add such an opening to 
the storage receptacle of Whaley so that powder is funneled above the area where the through 
opening (32) receives the powder. 

The through opening (32) of the cylinder wall, in the first position of the supply tube, is 
located underneath where the outlet opening of Whaley/Goldemann would be (fig. 3), because 
Goldemann teaches that the powder discharge hole is located directly below the medication 
storage area (Fig. 1), as is obvious to one of ordinary skill in the art. In the second position, the 
through opening communicates with the through bore of the cylinder body (fig. 5). 

Regarding Claim 10, the through bore (23) of the cylinder body extends radially (Fig. 5). 
Whaley et al. also discloses an upwardly extending continuous connecting bore (17). Whaley 
does not show in the figures that the connecting bore (17) is connected transversely to through 
bore (23), but discloses that through bore (23) can be made movable or rotatable. (col. 13, lines 
27-35) Therefore if the through bore were rotated 90 degrees, it would be transverse to the 
connecting bore (17). 
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The radially extending through bore (23) during inhalation defines a continuous airflow 
that entrains the substance present within the radially extending through bore, as shown in Figure 
5. 

The cylinder wall also has a remote opening shown in Figure 2 where pressurization 
assembly (20) is inserted. This opening is at the second end remote from the first end, and is 
provided on an axial extension of the supply tube. 

The through opening of the cylinder wall, in the first position of the supply tube, is 
located underneath the outlet opening of the storage receptacle (see Fig. 3), and in the second 
position is positioned above the connecting bore of the cylinder body (Fig. 5). 

Regarding Claim 12, the though bore (23) of the cylinder body is an angled through bore 
and has a slant that is continuous relative to the earth's horizontal (parallel, see Fig. 5). 
(Examiner also notes that the device could simply be rotated, and the through bore would then be 
slanted relative to the earth's horizontal). The through opening in the cylinder wall is arranged 
such that the through opening in the first position of the supply tube is located underneath the 
outlet opening (the addition of the outlet opening is noted with respect to claim 9) of the storage 
receptacle (see Fig. 3). The angled through bore (23) is closed by the cylinder wall in this 
position as well. The through opening in the second position is located above an inlet of the 
through bore of the cylinder bore (Fig. 5), and the inner opening (16) of the supply tube 
communicates with an outlet of the angled through bore (23, see Fig. 5). 

6. Claim 1 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over Whaley et al. (US 
Patent 6,1 19,688) in view of Goldemann et al. (US Patent 6,752,147) further in view of 
Mecikalski (US Patent 6,055,980). 
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Regarding Claim 11, Whaley et al. does not disclose a one way valve in the air channel 
defining the airflow. However, Mecikalski (US Patent 6,055,980) discloses a powder inhaler 
with a one way valve (123). It would have been obvious to one of ordinary skill in the art to add 
this valve to the device of Whaley et al. for preventing exhalation by the user into the apparatus 
so that no breath moisture is available to cake the powder, as is disclosed in Mecikalski (col. 7 
line 30). 



Conclusion 

7. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

8. Herrold et al. (US Patent 5,505,196) discloses a powder inhaler with a rotating drum. 

9. Braithwaite et al. (US Patent 6,845,772) discloses another powder inhaler with a rotating 
drum. 

10. Braithwaite (US Patent 7,207,330 Bl) discloses a powder inhaler with a rotating 
medicant metering member. 

1 1 . Schaeffer et al. (US Patent 6,065,471) discloses a powder inhaler with a pivotable 
exterior casing element. 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ARUNDIPTA SHOME whose telephone number is 571-270- 
5539. The examiner can normally be reached on Monday-Friday from 8:30 am to 6:00 pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joe Cheng, can be reached at 571-272-4433. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

A. Shome 

Examiner, Art Unit 4116 
8/13/2008 



/Anu Ramana/ 

Primary Examiner, Art Unit 3733 



